
Office of InspectorGeneral

January 11,2006

Mr. Greg Bell
Director, Industrial Relations
American Postal Workers
Union, AFL-CIO
1300 L Street, N.W.
Washington, DC 20005-4128

Dear Mr. Bell:

We would like to address some of the concerns raised in your article in the
November/December 2005 issue of The American Postal Worker Magazine,
“What’s Behind Changes in Internal Investigations?” Generally, your advice to
American Postal Worker Union (APWU) members is quite helpful. I wish to
assure you that the transition of investigations of bargaining unit employee to the
Office of Inspector General (OIG) has a statutory basis—the Inspector General
Act—and did not occur for any inappropriate purpose. Further, as you note in the
magazine article, the OIG is voluntarily adhering to pertinent collective bargaining
agreement provisions, and allows employees who are interviewed to have
representatives with them during the interviews. However, the article overlooks
some nuances of the law and provides some advice that may unintentionally
cause an employee to violate Postal Service policy:

The Right to Remain Silent

I am concerned that the article incorrectly states that APWU members have an
unequivoca!right to remain silent during an interview by the Office of the
Inspector General by virtue of Miranda v. Arizona1. The article suggests that OIG
agents must provide Miranda warnings to all employees prior to their interview,
and that the employee may always refuse to answer questions absent a grant of
immunity. This is incorrect.

In Miranda, the Supreme Court established a prophylactic, procedural
mechanism that safeguards a defendanVs Fifth Amendment privilege against the
inherently coercive nature of custodial interrogation.2 Although Miranda rights

1 384 U.S. 436 (1966)
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apply to civil investigations which may result in criminal prosecutions, they are
limited to custodial interrogations.3

While custody is subjective, an OIG agent will always make clear at the
beginning of an interview whether the interviewee is under arrest (in custody) or
is free to go. The written advice of rights statements discussed below clearly
inform employees that they are free to go.

In Garrity v. New Jersey4, the court held the threat of removal from on&s
government position for lack of cooperation constitutes “coercion” where there
remains a possibility of criminal prosecution. Such coercion renders any
statements compelled under such a threat to be inadmissible in a criminal
proceeding.5 The Garrity exclusionary rule amounts to a “use immunity” which
the employer cannot force the employee to waive.6 Subsequent to Garrity, the
court found in Kalkines v. U.S.7 that where there is no threat of criminal
prosecution, an employee may be compelled to speak with investigators. Courts
have long held that once an individual’s statements are immunized, the employee
no longer has a right to remain silent.8

Postal Service employees are required to “cooperate in any postal investigation,
including Office of Inspector General investigations” according to the Postal
Service Employee and Labor Relations Manual (ELM), Section 665.3. In a
memorandum to officers dated September 9, 2004, the Postal Service General
Counsel reiterated this duty. While noting an employee’s right to remain silent in
criminal cases, the General Counsel reminded officers that once “use immunity”
has been provided to an employee, typically through the use of a Kalkines
warning, he or she no longer enjoys the right to remain silent. An employee may
be disciplined for refusal to cooperate or for providing false statements if he or
she does submit to questioning.

Advice of Rights Forms

The article questioned OIG use of new advice of rights forms. The forms were
designed to be consistent with the guidance provided in Garrity and Kalkines.
The Department of Justice has recommended the use of these types of advice of

~Mathis v. United States, 391 U.S. 1, 4 (1968), Oregon v. Mathiason,429 U.S. 492, 494~
95(1977); Anderson v. U.S. Postal Service, 8 M.S.P.R. 686 (1981).
~386U.S. 493 (1967)
~Id. at 5006Uniformed Sanitation Men v. City of New York, 392 U.S. 280. 283 (1968).
7473 F.2d 1391 (1973)
8 Lefkowitzv. Cunningham, 431 U.S. 801, 806 (1977)
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rights forms in order to ensure that employees are fully informed of their rights.
The OIG has long used similar forms.

The Assistant Attorney General has encouraged OIGs to utilize the forms to
ensure employees are advised of their rights; to safeguard Department of Justice
interests in the cases; and to achieve uniformity. We use these forms to
accomplish these goals.

I hope this information is helpful to you.

Sincerely,

David C. Williams

Inspector General

cc: A. Vegliante


